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CS Vikas Vohra CA CS Harish A. Mathariya
Welcome to YES Family!l

To begin with, we endorse our heartfelt thank you for showing your trust and confidence
in YES Academy. We take pride to welcome you to this prestigious Academy, foundations
of which are based on commitment, quality education and integrity. It has been our
constant endeavour to deliver better and better. In our attempt to achieve mark of
excellence and beyond, we would be even more grateful to have received your continued
faith and love. We assure you, your trust will not go in vain and as reflected by our Vision
Statement, we would continue to produce Best Company Secretaries as we have been doing

for almost a decade now.

Combined experience of Team YES is 40 years+ and adding value each day. We have
delivered outstanding results in the past with a bouquet of All India Rankers at all the

levels of CS Course and with your efforts, we are confident, we will grow fogether.

Student convenience has always occupied a centre place at YES Academy and we strive to

improve ourselves each day as we sincerely believe that improvement always has its own

space, no matter what. Any suggestions from you are always welcome. Though Team shares

a very good rapport with all of its students and the students feel very comfortable talking
to any of their Teachers, still, if you wish to send us a suggestion, please feel free to
write to us yesacademypune@gmail.com or get in touch with us at 8888 235 235/ 8888
545 545,

We assure you the best of success and pride. And yes, its not just a bond of 3 years of
your term, but a relationship for life now. We welcome you in advance to this prestigious

course of Company Secretaries.

On behalf of TEAM YES

CS Vikas Vohra CA CS Harish A. Mathariya
Founders
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WHAT IS INSOLVENCY? HOW IS IT DIFFERENT FROM BANKRUPTCY

“ It meaning = S.olt)e?zt(?nz ”
NOT meaning PAYING

i | .
I

| Insolvernt |

Insolvent means a person who is unable to pay his/herl/its debts as they become due in

the ordinary course of business. Insolvency is “the state of owe whose assets are

Insutficient to pay his debts.”

Other than cases of outright fraud, the debtor may be insolvent because of the following

cases-

« Financial failure - a persistent mismatch between payments by the enterprise and

receivables into the enterprise, even though the business model is generating revenues, or

« Business failure - which is a breakdown in the business model of the enterprise, and it

is unable to generate sufficient revenues to meet payments. Often, an enterprise may be a

successful business model while still failing to repay its creditors.

i rr -
“ Barnca” meaning Rotta” meaning

BENCH BROKEN

I
Bankrupt

The word Bankryptcy has its roots in the trade that was carried out on Ponte Vecchio, a

medieval segmental arch bridge, in Florence, Italy. In medieval Italy, if a banker, who

conducted his marketplace transactions on a bench, was unable to wmeet business

obligations and was in debt, his bench was broken in a symbolic show of failure and his

inability to continue.
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Insolvency Bankruptey

Bnml(mpfry Is the lpgnl status accorded to

Insolvency is the State of not being able to
such_people

repay one’s debts

N ) o ) ) L It _is _a formal declaration of insolvency in
It is merely a situation and can be used in J

accordance with the law of the land

respect of individuals as well as corporates.

Insolvency

If not Resolued, results irt

Ba.q_k%‘uptcy 7 Liquidation —
Individuals & Corporate Bodies
Firms
Bankruptey Liguidation
A CCLTurY7r 7 l\—l/ v cvic ioviIvCecryiC aurviva
Ranlevianterr  £ndo 201 L Aofinoce +lho  Fovina a Corporation or an incorporated entity
LLUrikTupcc VUUC, &VUTO ucCciiTriCo Lvic cCcrvry
“bankruptcy”——as—the —state —of —being through legal process.
. In liguidation process, the assets of the
UAVrTRTuUvu T
T T R Y TV T e corporate body are sold and its liabilities
hd vrviuciy vic o UUUC, &V’U, UAVIAKTULC
o are discharged
vricauavio
T T W Y T S I Liguidation results in the dissolution of the
v U ucoevir vwWvyiv vido CCVYI ouMuycu Uuo
hanleviant ndor cortinm 124 Company bg Virtue Of WhiCh) the company
AVYIKTULPC UYiucCcT oCCLivY! T&0
v —each—of —the —partners—of —a—Firm ceases to exist.
)
wwhore - tramlrmt e avdor sador
wviCicCT u UVIiKTupcc uruci uviuci
ecortinm 124 hne boown mando analined
SCCLoivr7 1&0 ViAo JCCVT vriauc Myul'lob
a-firm
;/ NINLL nNovenin I\IJIIIIJI\AIJ NC NI
v uvi ’ICIQU'I UHJMU cu Uuos auvi
140D, l(‘I‘AI\VI\AIJ ;IA(‘A’IIAIA+
u"lulovrlulycu LRALC A AR AL ALY
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The bankruptcy process begins with filing of a petition in a court or before an appropriate

United Kingdom — Hjstorical Development

In_England, the Act of Parliament of 34 & 35S Henry VI, c4 is regarded as the first

legislation on the subject. Promulgated in 1542 under the reign of Henry VI, it was a strict

and creditor supportive legislation enacted mainly for the benefit of creditors. This Act of

1$42, was in fact akin to a criminal statute directed against men who indulged in wasteful

expenditures and then refused to pay off debts incurred during the course of extravagance.

The 1592 Act looked upon the debtors as offenders. There was no provision for the

discharge of debtors and even future earnings of the debtors were not exempt from

execution for the debt.

In_the beginning of the eighteenth century, these strict and creditor supportive medieval

laws began to lose its punitive nature. That is why a few authors maintain that the first

yet the Act was passed for the sole benefit of the creditors.

Current Scenario

insolvent entities but on their rehabilitation and continuation of their business. The Current

Regulatory Framework in UK The Insolvency Act, 1986 and the Insolvency Rules, 1986

requlate the insolvency framework is the United Kingdom. The Insolvency #Act, 1986 was

CS Vaibhav Chitlangia (7820905414) YES Academy (85855235235) I
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enacted on the recommendation of the Cork Review Committee Report on Insolvency Law

Featuyres of the Act of 1956

The Act of 1986 consolidated the following -

« enactments relating to company insolvency and winding up,

« enactments relating to the insolvency and bankruptcy of individuals, and

< all other enactments bearing on these two subject matters, including the functions and

gualification of insolvency practitioners, the public administration of insolvency, the

penalisation and redress of wmalpractice and wrong doing, and the avoidance of certain

transactions at an under value.

divided into the following three groups.

< Group | deals with Company Insolvency;

Insolvency.

Further, the Insolvency Act, 1986 introduced the following three new procedures in order to

| Company Voluntary Arrangements’ (CVAs)- It provides away where a company in
financial ditficul bindi th ’ v

negotiation by a company of the payments due to all of its creditors, or other form

of financial restructuring, and is subject to creditors meeting and approval of 75% of

the creditors present and voting.
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2. ‘Adwinistration’- In this second option, an adwministrator is appointed by a court to

during this period. It is designed to hold a business together while plans are formed,

4} ) cinancial 0 ] ! ’

the business and assets, to produce better results for the creditors, than a

liguidation.

(4 YO . 1y s )

receiver by certain creditors (normally the holders of a floating charge).

United States of Awmerica — H/storical Development

America followed the English bankruptcy system and like the UK system, American

bankruptcy laws involved imprisonment until debts were paid or creditors agreed for the

release of the debtor. There was no uniform law in America as bankruptcy laws differed

when_the National Bankruptcy Act was enacted. This Act of 1898 was later amended in

1938 to provide for the rehabilitation of a debtor as an alternative to liguidation of assets.

The National Bankruptcy Act, 1898 governed bankruptcy in the United States for 80 years
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until 1978, when after a thorough review of the then existing law and practice, the

made provisions for the appointment of separate bankruptcy judges.

Cuyrrent Scenario

a_uniform federal law that governs all bankruptcy cases in America. The Bankruptcy Code

was enacted in 1973.

The procedural aspects of the bankruptcy process are governed by the Federal Rules of

Bankruptcy Procedure (Bankruptcy Rules). Six basic types of bankruptcy cases are provided

for under the Bankruptcy Code.

assets and then uses the proceeds to pay creditors. He shall be accountable for all

the property received and has the right to investigate the financial affairs of the
ol ve shall also fil F 1) ministrat F 1) rate with )
United States Trustee and the Court.
2. Ch ) “Adj icipality” - Chapter 9

a_confirmed payment plan.

3 Ch : ll :-!l !((g s, !. » _ “ "! :! ' Z l !! ! .

operations and a trustee sells all of its assets, under Chapter |l the debtor remains in

control of its business operations and repay creditors concurrently through a court-

approved reorganization plan. Generally, it is a debtor in possession regime. Section
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1106 of the Bankruptcy Code requires the trustee, where appointed, to file a plan “as

dismissed.

4. Chap

farmer or fisherman to continue to operate the business while the plan is being

carried out.

S. Chap

to repay all or part of their debts.

6. Chapter IS — This part was added to the Bankruptcy Code in 200S. It provides

mechanism for dealing with insolvency cases involving debtors, claimants and other

interested parties involving more than one country. Under Chapter 1S are presentative

of a corporate bankruptcy proceeding outside the country can get access to the

United States courts.

| HISTORICAL DEVELOPMENTS OF INSOLVENCY LAWS ININDIA

India, being a common law country and a British Colony in the past, has its law influenced

to_a great extent by the laws prevailing in the United Kingdom. Accordingly, a lot of

CS Vaibhav Chitlangia (7820905414) YES Academy (8558235235) nl
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Section 23 and 24 -

Government of India Act,

1800

Statute 9 (Geo. IV ¢. 73),

Conferment of insolvency Jurisdiction
on Supreme Court at Fort Williams
(Calcutta), Madras and Bombay

1828

Indian Insolvency Act,

1848

Presidency Towns

Insolvency Courts get distinct existence

. - -
in the Presidency Towns

Insolvency Act, 1909

!

Provincial Insolvency Act,

Personal Insolvency in Presidency
towns of Calcutta, Bombay and Madras

1920

Personal Insolvency in all provinces of
India

2002 and the Companies Act, 2013

Scattered Provisions of Various Acts like the Indian Partnership Act, 1932,
the Companies Act, 1956, SICA, 1985, RDDBFI Act, 1993, SARFAESI Act,

Insolvency &

Bankruptcy
Code, 2016

An Act to consolidate and amend the laws relating to reorganization and insolvency
resolution of corporate persons, partnership firms and individuals in a time bound

manner.
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GOVERNMENT COMMITTEES ON BANKRUPTCY REFORMS

Over years, various Committees were formed by the Government to look into the laws related

to banking and insolvency and suggest measures for the same. These Committees have all

contributed in some way or another in the formulation of the Insolvency and Bankruptcy

Code, 2016. Some of these important Committees were —

Committee Year Recommendation

Tiwari Committee 1981 Enactment of the Sick Industrial Companies
(Special Provisions) Act, 198S, (SICA)

Narsimha-Committee| 199! Enactment —of -the Recovery of Debts Due to
Banks —and—Financial—Institutions—(RDDBFI)
Act, 1993

Narsimha Committee 1 1998 Enactment of Securitisation and
Reconstruction of  Financial ~ Assets  and
Enforcement  of  Security Interest  Act
(SARFAESL)-2002
C7TTINT 7"—\)’/, &VUV &

Ty ectice—Eradi—Commitiee 16949 Rorommendond. <coFFing 712y f P Na+ional

JuotliCcC iruur CuvrivritietCcco T INCCUVriviicviucu chbl"y U \ u ucoirorviai
Company Law Tribunal (NCLT)

\AASE =2 by 4

N1 Mitra—Lomnmittoo 200} Dynamnnepr—n—rommnrehoin o - ninlerimmtrr—rnre

A SN A2 4 Covrivritietcc ravavy ) rr IJUQUU U CovriprcvicvisSive uvikr Pbby cou

1T vermint—orninrin i+ 200C Dynra nLirnnt—rln + Al +1

g Jraviir covrvriieLee PA VLV r UPU)CU bIgVIITICUV [ AN & ¢ uwgeb Lo mmaxke Lric
em @deiesradsniess s [N | RN D N O o S oy
estiruciuv "’19 aviag ll(tUIUULIUV P’U(.Cbb bP(:'C'UIC’,

Aot A £Eortivio A Arrcrnratinnle

Crricicvic avia CrrceLive avia UCCU’U"’Iyly
Amendimente —trore made—+n—(PDDREL) —Art
avricviavricvits  werc vriau Lt \(Rbvori/j ncg,
1602 A CARPEAESE) 2002
115 ana (onkratcol/, cvvs

Bankruptcy Law  Reform 2014 Reviewed — the  existing  bankruptcy and

Committee insolvency framework in the country and
proposed the enactment of Insolvency and
Bankruptcy ~ Code as a  uniform  and
comprehensive legislation on the subject

CS Vaibhav Chitlangia (7320905414) YES Academy (8585235235) m.



“It always seems impossible unless it is DONE!”

YES

ACADEMY

Say Yesto €S

WHY NEW LAW?

/It /s not trye to sqy that /ndia aid not have any law dealing with Insolvency before the

enactment of the Insolvency and Bankryptcy Code, 20/6. However, the legal framework /v

that respect was scattered and extremely /merficlent.

Following are the reasons that can be attributed to the need of a new law for /nsolvency /n
Indlia—

v’ There were multiple overlapping laws and adjudicating forums dealing with financial

failure and insolvency of companies and individuals

v’ The framework did not provide the lenders an effective and timely way of recovery or

restructuring of defaulted assets and caused undue strain on the Indian credit system.

V' Individual bankruptcy and insolvency was dealt with under the Presidency Towns

Insolvency Act, 1909, and the Provincial Insolvency Act, 1920, which are both about a

century old legislations.

V' The liguidation of companies was handled under various laws and different authorities.

v None of the laws provided for a strict time frame within which the process to resolve

insolvency was to be completed

As per World Bank data in 201S, insolvency resolution in India took 4.3 years on an

average, which was way higher when compared to other countries such as United Kingdom

(I year) and United States of America (1.5 years). These delays were caused due to time

taken to resolve cases in courts, and confusion due to a lack ofclarity about the current

bankruptcy framework.

N N N N . . .
. N N

“consolidate and amend the laws relating to reorganization and imsolvency resolution of

corporate persons, partnership Frms and idividuals in a time bound manner.”

CS Vaibhav Chitlangia (7320905414) YES Academy (8585235235) nl
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Note - Under the Constitution of India ‘Bankruptcy & Insolvency’ is provided in Entry 9 of

The Ministry of Finance had constituted a Committee called the “Bankraptey Law Reform

The Code was introduced in the Lok Sabha on 2| December, 201S and was subseguently

referred  to a Joint Comwmittee of Parliament. The Comwmittee subwmitted its

recommendations and the modified Code was passed by the Lok Sabha on S May, 2016. The
Code was passed by Rajya Sabha on 1] May, 2016 and it received the presidential assent on

28 May 2016. The Code was notified in the Official Gazette on 28 May, 2016.

Ceu Obiectives of the Insol ' Banl ode. 2016

v’ To consolidate and amend the laws relating to reorganisation and insolvency

resolution of corporate persons, partnership firms and individuals

/I .! E !. ! !. ' ’!. ! .

V' To ensure maximisation of value of assets

v'_To promote entrepreneurship

v'_To increase availability of credit

V' _To balance the interests of all the stakeholders including alteration in the order of

v'_To provide procedure for connected and incidental matters

CS Vaibhav Chitlangia (7320905414) YES Academy (8585235235) m.
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ORGANISATION OF THE CODE

The Insol ' Ban ode. 2016 consists of total 255 secti ed in S

Parts.

Insolvency and Bankruptcy code, 2016

S [

- (Sec 1-3)

PartI - Preliminary

PartV -
PartIII - Insolvency Miscellaneous (Sections
Resolution and 224 to 255)
Bankruptcy for
Individualsand
Partnership Firms
(Sec 78 - 187)
PartII - Insolvency PartIV - Regulation of
Resolution and Insolvency Professionals,
Liquidation for Corporate Agencies and
Persons (Sec 4-77) Information Utilities
(Sec 188-223)

Section | of the Code provides that the Central Government may appoint different dates for

different provisions of this Code and any reference in any such provision to the

commencement of this Code shall be construed as a reference to the commencement of

that provision.

APPLICABILITY OF THE CODE

Section 2 of the Code provides that the provisions of the Code shall apply to :

Any company incorporated under the Companies Act, 2013;

Any other company governed by any special Act;

Any Limited Liability Partnership;

AN NI NN

Such other body incorporated under any law, as the Central Government may by

notification specify;

V' Personal guarantors to corporate debtors;
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v'_Partnership firms,
v'_Individuals.

It _may be noted that as per Section 238, Insolvency and Bankruptcy Code, 2016 has

overriding effect over other laws.
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CS Vaibhav Chitlangia is a law graduate
from ILS Law College, Pune and a Company
Secretary with All India Ranks at all the three
levels. He got All India Rank 15 in Foundation
Programme (June 2016), All India Rank 22 in

Executive Programme (June 2017) and All India

Rank 04 in the Professional Programme (June
2018).

~Vaibhav has an experience of working with one
of India's best law firms for over 1.5 years where
he dealt with the practical implications of
corporate laws. He has also been guiding
company secretary students since 2018 and has
had an opportunity of teaching a number of
students from across the country. His interests
include Mergers and Amalgamations,
Competition Laws and Insolvency and Bankruptcy
Code, amongst others. He also has prior
experience in teaching subjects like Corporate
Restructuring and Resolution of Corporate
Disputes to the students of CS Professional

CS Vaibhav Chitlangia Programme. He believes that

“the only impediment in the path of success is a
person's own mindset; if that is controlled, every
feat is achievable"
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